





EU CRIMINAL LAW AND THE WAY FORWARD IN 
THE CASE OF THE FUNCTIONING OF THE EPPO
EU criminal law is a relatively new construct of the last twenty 
years. Despite its added value in the creation of a common legal area of 
freedom, security and justice, it has also shown some deficits. The defi-
cits highlighted in this article refer to: 1) open questions about the EU 
“federal” structure; 2) the limits of the concept of mutual recognition 
in view of the limited harmonisation of procedural rights; 3) the issue of 
democratic accountability when adopting EU criminal law; and 4) and 
the issue of effective legal remedies in EU criminal law instruments. 
The EPPO represents a new era in EU criminal law. It creates a fully 
functioning “federal” prosecutorial service that is not based on the 
cooperation logic of Eurojust. It is an independent judicial authority 
with prosecutorial and punitive powers as a strong sign of “federal” 
sovereignty. As such, it is a significant step forward in forming a true 
European state. However, it is not immune to the issues raised before, 
and any success of the EPPO will depend on solving the same questions 
as those that affect EU criminal law in general. This article will try to 
provide some warnings and some answers for a positive solution.
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– “protection des intérêts financiers”) but also related offences. It did not cre-
ate a fully fledged single legal area of free movement of evidence (as envisaged 





(2013) 59 Crime, Law and Social Change, 439-486 as regards interviews with stakeholders. 
2  M. Delmas-Marty (ed), Corpus juris portent dispositions pénales pour la protection des 
intérêts financiers de l’Union européenne (Economica, 1997).








7  K. Ligeti et al., The European Public Prosecutor’s Office at Launch (Wolters Kluwer 
– CEDAM, 2020); L. Bachmaier Winter, The European Public Prosecutor’s Office: The 
Challenges Ahead (Springer, 2018); T. Rafaraci and R. Belfiore, EU Criminal Justice: Fun-
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initially by the Commission), and, in the end, inter alia, divided judicial reme-
dies between the Court of Justice and national courts.
However,  the  EPPO  is  not  a  self-standing  instrument  but  enters  into  a 
semi-finished area of EU criminal law. Such issues have to be understood to 
rightly place the EPPO in such a pre-existing system, as well as to understand 







issues  of EU criminal  law directly  or  indirectly  affects  or might  affect  the 
functioning of the EPPO (argumentum a maiori ad minus).











9  Case 6/64 Costa v. Enel ECLI:EU:C:1964:66. 
    See also the latest case law confirming it: Joined Cases C-585/18, C-624/18 and C-625/18, 
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12  Case 29/69 Stauder v City of Ulm ECLI:EU:C:1969:57. 
13  Declaration No. 17. For in-depth analysis, see M. Kumm, V. Ferreres Comella, ‘The Pri-
macy Clause of the Constitutional Treaty and the Future of Constitutional Conflict in the Euro-
pean Union (2008) 3(2-3) International Journal of Constitutional Law pp 473-492. However, 
also some federal states have a non-written primacy principle, or even federal law and federal 
entity law have the same legal value. See, for example, Belgium.  Palermo and Kössler (n 11).
14  M. Poiares Maduro,  “Interpreting European Law:  Judicial Adjudication  in  a Context 
of Constitutional Pluralism” (2014) 1(2) EJLS. See in that regard also two judgments of  the 






15  There  are  three  areas  of  challenge:  fundamental  rights,  delimitation  of  competences 
and specific constitutional provisions. Kumm and Ferreres Comella (n 14) 474-475. As regards 
criminal  law, fundamental  rights and  the  issue of specific constitutional provisions, such as 
court authorisation for certain invasive measures, especially play a role. 
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 Nevertheless,  a  “Solange”  conflict between national  (constitutional)  law 
and  the EPPO Regulation  could  anyhow  arise. The Slovenian  transposition 
debate on the EPPO Regulation will be used as an example.20 First, a general 
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3. A COMMON AREA OF FREEDOM, SECURITY AND 
JUSTICE, MUTUAL RECOGNITION AND FUNDAMENTAL 
RIGHTS 
The EU Charter  of Fundamental Rights,  as  an EU constitutional  bill  of 
such rights, gained with the Lisbon Treaty the same status as the Treaties.32 
However, the application to Member States is limited to situations in which a 
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the  expression  “when  they  implement  EU  law” means.34  The  Charter  also 








had  lower  standards  as  regards  intrusions  into  privacy  in  comparison with 
some national constitutional systems.37 Consequently, a very low interpretation 
of  the Charter  standards  in  a  “federal”  common  area  of  justice  creates  the 
phenomenon of “checkerboard laws” as fundamentally opposed notions in a 
common (“virtual”) legal area, and a race to the bottom.38 This can be clearly 





















– Gäfgen v. Germany, App. no. 22978/05, 1 June 2010 – establishing a clear theory on Article 
3 ECHR violations.
37 Benedik v Slovenia, App. no 62357/14, 24.4.2018 – violation was found but only based 
on the particularities of the Slovenian system as regards the necessity for court authorisation 
for dynamic IP addresses. See also Big Brother Watch and Others v UK, App. nos 8170/13 
62322/14 24960/15, 13 September 2018 – bulk interception as such is compatible (however, a 
violation was found in the case due to oversight).




A. Erbežnik: EU Criminal Law and the Way Forward in the Case of the Functioning of the EPPO
Hrvatski ljetopis za kaznene znanosti i praksu (Zagreb), vol. 27, broj 1/2020, str. 55-77.
law, applicable also to EPPO proceedings.39 For example, Directive 2013/48/
EU on access to a lawyer provides exemptions as regards access to a lawyer in 










well analysed  in  the US in  the 1950s by  the US Supreme Court  in  the pre-
Miranda and Miranda case law. Not allowing the presence of a lawyer in this 
phase  can  be  considered  as  very  rudimentary,  if  not  even  inquisitorial  and 
unfair. Defining the EU standard as low as indicated above can lead to prob-
lems in the common judicial area and can create mistrust. How should a judi-
cial  authority  from Member  State A  acknowledge  a  judicial  decision  from 
39  Article 41 of the EPPO Regulation.










42 Ibrahim and Others (n 50) para. 259: “ The Court notes, in this regard, that Directive 
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4. DEMOCRATIC ACCOUNTABILITY AND THE ADOPTION OF 
EU CRIMINAL LAW
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role  for  a European populus54  and  to provide  for more  transparency of EU 









a  European  Investigation  Order,  or  the  confiscation  of  almost  all  property 























57  See, in that regard, Z. Bauman, Modernity and the Holocaust (Cornell University Press, 
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Specifically  as  regards  effective  judicial  remedies,  the Parliament  stated 
that “the right to an effective judicial remedy should be upheld at all times in 
respect  of  the European Public Prosecutor’s  activity  throughout  the Union; 
therefore, decisions taken by the European Public Prosecutor should be sub-
ject  to  judicial  review before  the competent  court;  in  this  regard, decisions 
taken by  the European Public Prosecutor before or  independently  from  the 
trial,  such as  those described  in Articles 27, 28 and 29 concerning compe-













the  Charter  of  Fundamental  Rights  of  the  European  Union,  the  European  Convention  on 
Human Rights, and the constitutional traditions of the Member States.
69
A. Erbežnik: EU Criminal Law and the Way Forward in the Case of the Functioning of the EPPO
















possibility  in criminal  law and police cooperation.  It has been applied until 
now in the areas of a European unitary patent, divorce law, property regime 
rules  for  international  couples,  defence,  as  well  as  for  the  EPPO.66  In  this 


















(eds), 50 Years of European Integration: Foundations and Perspectives (T.M.C. Asser Press, 
2009) pp 181–200. 
66  See  also  https://ec.europa.eu/commission/sites/beta-political/files/enhanced-coopera-
tion-factsheet-tallinn_en.pdf.
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remedy  is  obligatory finds  a  violation  of  national  constitutional  rules. As  a 
consequence, the constitution would have to be amended or the Member States 
would have to leave enhanced cooperation. 
6. JUDICIAL REMEDIES IN GENERAL AND AS REGARDS 
THE EPPO
The issue of judicial remedies is an on-going one as regards EU criminal 
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However, the problem of other harmonisation directives on procedural rights 
is the lack of a clear remedy in the case of violation. For example, Directive 
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Regulation; or the interpretation of Articles 22 and 25 of this Regulation 





























77  In  this  regard,  it  is not a  real Regulation but a hybrid. Such references are made,  for 












80  Recital  80:  “[...]  This  Regulation  respects  the  fundamental  rights  and  observes  the 
principles  recognised by Article 6 TEU and  in  the Charter,  in particular Title VI  thereof, 
73
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tor.82  In  the  opposite  case,  a  situation  could  arise where  some  suspects  (for 
national cases) have the right to an assessment of the investigation, while other 
suspects  (for EPPO cases)  do  not  on  the  same  territory  for  similar  offences 




















prosecutors  and  even  the  police. Consequently,  the Parliament  rejected  the  proposed  legis-
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rational arguments that count, and there are many who are for judicial control 
of the investigation.
7. CONCLUSIONS: WHERE ARE EU CRIMINAL LAW 








harmonisation). Consequently,  creating  a  unitary  system based on very  low 
common denominators has to be avoided. To be fair, it has to be said, that as 





unequal  standards  for EPPO cases,  the danger of “forum shopping”, etc.  In 
addition, a common area of freedom, security, and justice cannot exist if some 
Member States do not respect the rule of law.89 Consequently, the challenges 
and  issues  identified  in  this  article  have  to  undergo  intelligent  legislative 
design. Semi-backed legislative proposals should not be put on the table and 
vigorously defended with a kind of  religious zeal.90 Often  legislative  instru-
ments  and  actions  have  to  be  accompanied  by  police  and  judicial  training, 
adequate funding (as for Eurojust) and exchange of best practices. The same 
applies  to  the EPPO and  its  future. As shown above, some substantial  legal 
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sequently, EU criminal law is at a crossroads. It might be proposed, drafted 
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Sažetak
KAZNENO PRAVO EU-a I DALJNJI KORACI U VEZI S RADOM UREDA EJT-a














u vezi s načelima  iz nacionalnog ustava (npr. načelo  jednakosti  ili podjele vlasti), pogotovo 
u  sustavima  s  istražnim  sucem kao u  slučaju  slovenskog prijenosa. Nadalje  će biti  istaknut 
problem mogućnosti  forum shoppinga  zbog  relativno nizke usklađenosti  nekih procedural-
nih jamstava na razini EU-a (npr. pravo na odvjetnika). Bit će upozoreno da kazneno pravo 
kao repre sivno pravo mora uključivati u punoj mjeri parlamentarna tijela kao kritiku čl. 86 i 
postup ka u vezi s nacionalnim parlamentima. Bit će analiziran problem nepostojanja pravnog 
lijeka protiv istrage Ureda EJT-a kao takve, gdje se pravna praznina uredbe može pogrešno 
tuma čiti kao zabrana takva lijeka. Na kraju će biti navedena upozorenja i rješenja za pozitivne 
odgovore u vezi s Uredom EJT-a.
Ključne  riječi: Ured EJT-a, uzajamno priznavanje, kazneno pravo EU-a, harmonizacija, 
prava osumnjičenika
